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P R O C E E D I N G S

THE CLERK: A11 r ise.  The Appeafs

Board of  the Uni ted States Envi ronmenta l

Prot .ect ion Agency j -s  now in session for  a

status conference in  re:  Mirant  Kendal1,  LLC.

P e r m i t  N o .  M A 0 0 0 4 8 9 8 ,  N P D E S  A p p e a l  N o s .  0 6  1 2

and 06-13.  The Honorabfe ,Judqe Edward Reich

n r e s i  c l i  n o  P l  F F s a  h e  s e a t e d .

I IUDGE REICH :  Good morning,

counsel ,  and thank you for  coming th is

morning.  We are here t .oday pursuant  to  the

R o a r . l  ' q  O r d c r  n f  A r l . n r q f  ) 1  . \ f  I  h i  <  r . ' a e v

scheduLing this status conference. I  wi l l

ask counsel to ident i fy themsefves for the

r e . o r d  i n  i r r s t  a  m i n u t e .

My understanding is that we have

part ic ipat ing this morninq counsel for the

Lwo pet i t ioners,  one being Mirant Kendaff  the

ne rm i l l ee  i n  f h i s  ma t te r  and  the  o the r  t l r r j

Conservat ion Law Foundat ion and Charles River

Waterstred Associat ion f i l inq jo inl-}y and to

whom for convenience I  wi f f  refer Lo

Beta Court Reporting
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3

4

c o - r - L e c t ] - v e l y  a S  " C L " t  "  ;  a I S O ,  U .  S ,  E j P A  K e g l o n

T  l - h p  n c r m  i  t  i  q q 1 , a r .  r r A  l r r r  r r i  r l a n

r F n a F q a n l - A l -  i r z a  n f  l - h e  M a S S a C h U S e t t S

Department of  Environmental  Protect ion

nar f i c i r ) , r f i nc  i n  ^ . . o rdance  w i th  the  Board ' s

Septeniber 1-7,  2007, order grant ing leave to

n a r t i n i n : r a

FirsL, 1et me introduce o f f  Lo  my

Board whol e f t  C h e r w l  M c K a w .  . o u n s e l  t o  t h e

i s  a s e i s f i n c r  m c  i n  f l i 5  m a t t e r .

Now I would l - ike to ask counsel to

ident i fy themselves for the record, beginning

with Mirant Kenda11, Lhen CLF, Region 1, and

MADEP.

MR. CHILD: Good morning, Your

Honor.  My name is Ralph Chi ld,  and f  am with

the law f i rm of Mintz Levin in Boston. I

t rave two people vr i th me who. i f  i t 's  f ine

with you, can introduce themselves.

JUDGE REICH: Okay.

I4S . BULLEIT : Good morn.rng , Your

T  a m  K r i s f v  R r l l l e i f -  I  a m  w i t h  t h e

10
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1 faw f i rm of Hunton & Wil f iams in Washington,

2  D .C .

3 MR, KONARY: Good morning, Your

4 Honor.  I  am Shawn Konary,  director of

5 Environmental  Pol icy and Requfatory Affairs

6 from Mirant.

'7

8  CLF?

J U D C E  R E I C H :  O k a y .  T h a n k  y o u .

9 MR. SHELLEY: Your Honor,  PeIer

10 Shel ley for Conservat ion Law Foundat ion and

11 Charles River Watershed.

L2 JUDGE REICH: Okay.  Thank you.

_15  Keg IOn  _L  /

14 MR. FEIN: Your Honor,  Ronald Fein

15 for the United States Environmental

15 Protecf . i  on Aclencv Recr i  . 'n  1 ! \ t i  f  h  me at  the

17 counsef  tab le is  .Tames Curt in ,  the Of f ice of

l -8  General  Counsel .  S i t t inq behind me are

19 Robert  Stachowiak a l -so f rom the Of f ice of

20 Generaf  Counsel  and Davj -d WebsLer,  managTer of

2I  the Industr ia f  parmi  f< Fc l .^r " ' / .h  tn  nanion 1.

JUDGE REICH: Okay. And then22

(202) 464-2400
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1  p a r t . i c i p a t i n g  i n  B o s t o n  w e  h a v e  M a s s  D e p .

MR. BROWN: Robert Brown of the

3 Off ice of  ceneral  Counsel,  MADEP.

4 JUDGE REICH: Okay.  Thank you,  Mr.

1 1

5 Brown. Since this is a status conference and

6  no t  an  o ra l  a rgumen t ,  I  t h ink  we  can  p roceed

7  somewhaL  fess  fo rma l l y .  Bu t  as  you  can  see ,

8  a  t ransc r ip t  i s  be ing  made  o f  t hese

9  n rncaad i  n r r<  and  t he  r c ro rd  w i  I  I  l ^ re  na t .  t  O f

1 0  t h e  B o a r d ' s  d o c k e t  f o r  t h e s e  a p p e a l s .

L2 status conference, T would note that the

13 Board has before i t  three interrelated

14  mo t ions  re faCed  to  po ten t i a f  s tay  o f  a l l  o r

1  5  n ^ r f  . \ f  l - l r o < a  n r n c o o d i  n a c

16 So I  want  to  make sure that  before

1 ' 7  r ^ r a  e ^ i n r r r n  t } i  c  - ^ - - i - d  t - h - f  T  f r r ' l  l .I I L ( J I  t l I I l g  L t . I d L  - L  r u _ L _ L y

1 8  r r n d e r s t a n . l  t h e  n o s i f i n n s  o f  t h e  n a r t i e s

19 because I  would f ike to  be abfe to  have the

20 Board address Lhose mot ions as soon as we can

21 and heln esta l - r l ish the f ramework for

) )  n r n n a a A i  n a

Beta Court Repofting
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10

r f  I  may ,  l e l  me  b r i e f l y  summar i ze

my understanding of the posi t ion of  each of

the  na r t i es  i n  t e rm to  con f i rm  tha t  i t  i s

l . o r rFa f  I  f  r r n r r  h^ \ ra  Fn \ /  r - o r re r - i | i  ons  f  ha t

you think need Lo be made to my

understanding, please go ahead and do that.

S ta r t i ng  w i th  the  Reg ion ,  as  I

understand i t  the Fegion by way of i ts JuIy

25 ,  2007 ,  mo t ion  has  reques ted  a  s tay  o f  a l f

p roceed ings  be fo re  the  Board  un t i l  Ap r i l  18 ,

2008, with the Region intending to withdraw

in  acco rdance  w i t h  40  C .F .R .  124 .19 (d )

n r o r r i  q i  n n q  n f  f h a  n a a m i  t  .  "  i  n f o r m a d  h w  f h e

suspended port ions of  the Phase I I  rul-e" and

nrenare  a  d ra f t  ne rm i t  mod i l i ca t i on

address ing  the  po r t i ons  o f  t he  pe rm i t .  so

withdrawn.

rn essence, as I  understand i t ,  the

Region is asking Lhe Board to take no act ion

even on those port ions not af fected by the

impending withdrawal unt iL i t  completes the

proposed permit  modif icat ion at  which t ime

1 1
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a n v  a n n c a l  a r i s i n . r  f r o m  t h e  m o d i f i c a t i o n

w o r l d  I  i k r = l r r  h e  c o n s o l  i d a f  e d  r ^ r i l -  h  n n r f  i o n s  o f

l -  h c  . l r r y a n f  n o f  i  l -  i . 1 n e  n / ' r F  m n n l -  o d  l - r ' r . r  t -  h e

perm i  L  rev i s  i on  .

The Region afso requests a Board

c ' T i l € ' T  - 1 : r i f r r i n d  ' r l ^ 1 i  I  h  . A c ^ a - l -  l - ^  r - h a

n o r f i o n s  . ) F  t h e  n c r m l l  L h a L  W e I e  n e i t h e r

withdrau.m under Sect i  on L24. 19 (d) nor

o the rw ise  ne r^ / f y  a f fec ted  by  the  pe rm i t

modif icat ion nei ther the pet i t ioners nor any

r l f h e r  n a r t w  m a v  f i  l e  a c l c l i f  i o n a  I  n e t i t i n n s  f o r

review or provide new arguments not present

i  n  l - h o  n r i  a i  n :  l  h a l -  i  t  i  c r r h h l  a m a h l - <

t he re to "  f i l ed  to  th i s  da te .

Mr.  Fein,  I  have some quest ions

about the region'  s moLion, but f i rst  I  would

jus t  l i ke  to  ask  i f  lm  co r rec t f y  s ta t i ng

your posi t ion or whether you woufd f ike to

make  any  c la r i f i caL ions  to  i t ?

MR.  FE IN :  Tha t . ' s  a  co r rec t

Sunmary, Your Honor.

JUDGE REICH: Okay. Thank you.

(202) 464-2400
Beta Court Repofting
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10

1 Mr.  Brown,  my understanding f rom the footnote

2  i n  t - h e  f i l i n o  w o r t  s u b m i t t e d  t o  t h e  B o a r d  i s

j  l ^ r , es i  c . a l  l 1 /  MAnEp  q lnn . ) r f  q  f  hF  , a . ' t i nn  l _ [gJ  e P [ / v !

4  p e o i  o n  i s  n r n n o q i  n n  f n  f r k e .  i s  f h a f  c o r l e c t ?

5

6  Honor .

l

MR.  BROV] IN :  Tha t ' s  co r rec t .  You r

,JUDGE REICH: Okay.  We-L- l ,  I  have a

8  coup le  o f  ques t i ons  f  o r  you  as  \ ^ re l f  .  My

g  r l n d c r q t  a n d i n r r  n f  M j r a n f  K F n . l a l l ' s  n o s i t i o n  i sr r L r r u q r  t  J  y \

10 that. ,  for the reasons detai led in i ts mot ions

l t  o I  Ju Iy  31 ,  M i ran t  Kenda-L l  suppor t s  t he

L2  Reg ion ' s  mo t ion  to  the  ex ten t  t ha t  i t

13  con temp- ta les  a  w i thd rawa l  o f  Ehe  p rov i s ions

14 informed for the Phase I f  ru1e, but requests

15 that the ent i re permit  be remanded to the

L6 Region for the Region to withdraw the permit

L1  i n  i t s  en t i reLy  and  deve lop  a  new comp le te

18  pe rm i t .

L9  M i ran t  Kenda I -L  opposes  the  Reg ion ' s

20 request for a Board order addressing the

2L  pe rm iss ib le  scope  o f  pub l i c  pa rL i c ipa t i on  i n

22 the development of  a revised permit  or permit

Beta Court Repofting
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1 1

1  te rms .

2

3 Chi fds ?

4

I s  L h d t  a  c o - r - r e c t  s t a t e m e n t ,  M r  .

Lvrr { .  LH I  L IJS:  Uenerar-Ly correct ,

5  V ^ r r r  r { ^ h ^ Z

JUDGE REICH: Hohr woufd you make i t

?  morc  f h :n  nona r :  I  l 1 r  . r - \ r - r - a . l -  
"

MR. CHTLDS: I  th ink bhe focus of

9  o t t r  r F . f l r a q l -  f h ^ t  t h e  B o a r d  S e n d  t h e  n e r m i f

10 back is  on the in t  er re lat ionship between some

1 1  n F  t h e  n r o . r ' i  s i . \ n q  j - h e f  f h a  R a r r i . \ n  k r e n t s  t o

L2  w i thd raw and  some o f  t he  o the r  p rov i s ions

' l  j  t ha f  n r roh f  f c r  he  cons ide red  concu r ren f l r z  w i th

L4 the ones that i t  does want to withdraw.

, fUDGE REICH: Okav.  I  th ink we

1 6  w i l l  p r o b a b l y  g e t  i n t o  t h a t  i n  j u s t  a  l i t t l e

L ' t  b i t .

18 Final ly,  my understanding from

1-9  CLF 's  mo t ion  o f  Augus t  1  i s  t ha t  wh i l e  CLF  i s

2 0  a o r e e a h l c  f r )  l - h c  z o r f l r c q l - e d  q i - r r r  f n r

2 I  p rov i s ions  re laL ing  to  the  Phase  I t  r u ]e ,  T

22 think that assumes the Region moves

15

Beta Court Repofting
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10

- i  exped i t i ousJ  y  to  p roceed  Lo  deve lop  new

2  n c r m i l  l - a l m <  r a l ^ f  a . l  l - ^  r - l ^ i r q  t h ^ i  i t-  -  opposes

3  a n v  s !  a v  f  . ] r  , . n 1 /  i q r l F . f  . ) f  l -  h e  n F f  i  t i o n s  t h a t

4  re la te  to  pe rm i t  p rov i s ions  no t  be ing

5 withdrawn and seeks instead to have the Board

6  o r d e r  f h e  R e r r i n n  f n  f i l c  a  r a < n n n q a  a n d  h a v e

7  |  h o  R - a r d  f  h A h  h r ^ ^ ^ ^ . l  { - ^  i  ^ ^ t t ^  -  . 1 ^ .p r u u e e L l  L u  r s $ u e  d  u c c f s l o n  o n

8 the meri ts as to those aspects of  the

9  pe t i L ion .

I  a l so  unders tand  CLF ,  s im i l a r  t o

1  1  M i  r ^ n l -  ] ( c n . l ^ l  l  l -  ̂  l - \ a  n n n n c i  n . '  r h a  P a n i  / - \ n r <v l : / i J v u  L ! r Y  e r r v  r \ ! Y + v r r  r

1 2  r e . f l r e s f  a s  i t  r e l a t e s  t o  B o a r d  i s s u a n c e  o f  a n

1 1  o r d c r  d c ; l  i n . r  r ^ 7 i t - h  q r . n n o  n f  n r r h l  i r -

L4  pa r t i c i pa t i on  i n  any  fu rLhe r  p roceed ings

15 after wi thdrawal .

I s  t h a t  c o r r e c t ,  M r .  S h e l  I  e y ?

MR. SHELLEY: Your  Honor,  wi th

1 8  r e s n r . - t  t o  f h F  f i r s t  n a r f .  t h a f . ' s  c o l r e c t ,

I  g  IA l i  t h  r esnF . f  f  . )  i - ha  n r rh l  i  n  . ^mman f  we  a re

20  ac tua l l y  i n  l i ne  w i th  the  EPA 's  th ink ing ,

2L that the record on those issues is c losed and

22 should be closed to new addit ions or publ ic

I O

I 7
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. . \ m m a n  |  ^ r  ^ h l r l -  h  i  n du L r f r r 9  c l i j c  I e . L d L c c r  L U  L i t c

non-withdrawn port . ions which are cfosed.

a re  i r s t  oh ie . l -  i  no  l -6  the i r  o rde r  a t  t h i s

po in t  - -

J U UU-Ej }t ,Ej-LUfl:  f i lgnC .

M D  C I I E  I  I  E a v .  - -  - h t --  . ' , , - a c l D a t a n o  a

problem that  hasn ' t  happened yet .  We th ink

both EPA and the Board have adecruate Dowers

to deal  wi th that.

JUDGE REICH: Okay. I do think

L h a t  w a s  k i n d  o f  m y  u n d e r s t a n d i n g ,  a n d  I

a n n r e c i  a t  e  t h F  c  l a r i  f i c a t i o n  b e t w e e n  t h e

n n q i  r i , - r n  ^ n  f h a  i c < r r a  i n  a a n o r r ' 1  r h r l  l - h A

order,  what I  was loosely focused on at that

point  .

From what we have br ief ly jusL

discussed and my review of the var ious

motions, unfess somebody corrects me at th is

po in t ,  I 'm  go ing  Lo  assume tha t  nobody

c n r o q t  i . \ n e  l - h e l -  t h o  p o a i  n n  h a <  l - h a  I a ^ A l

authority to withdraw permit terms under

I24 .19  (d )  no r  opposes  the  Req ion ' s  reques t

13

We

10

11

12

13

I 4

1 5

L 6

I 7

18

L9

20

2L
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10

1  F n r  ^  a l  a . r  ^ f  I A ^ c t -  : c  t - ^  l - } r ^ < A  h r ^ \ r i. _ . . s rons ;

2  i s  t ha t  co r rec t?

MR. SHELLEY: Correct,  Your Honor.

JUDGE REICH: Okay. So that.  being

5 the case, the immediate focus I  th ink for the

5 Roa rd i s r- I ea r'l rr on hor^t to addres s the

?  r r : r i . \ r r c  m ^ l -  i  n n c  n a n r i i n n  f ^ ,  6 i t - h 6 r  >  c f  > \ '  ^ t

B  f o r  a c t i o n  - r e f a t i v e  t o  t h e  a p p e a l  o f

Q  n r n r r i  q i  n n c  n n l -  l - ' a  i n n  u r i  t -  h d r r r m

As I  a l luded to ear l ier  in  that

11 regard,  I  do have a few quest ions-  Al though,

1 2  t h i s  a g a i n ,  a s  I  s a i d ,  i s  n o t  a  f u l l - b l o w n

13 hear ing,  but  I  th ink I  would be helpfu l  to

L 4  u n d e r s t a n d  s o m e  o f  t h i s .

Mr . Fe i n , can you exp-Lain .[ or me

16 what the status and Lhe t iming is of  the

I l  p rospec t i ve  w i thd rawa l ,  assuming  i t  i s  s t i f l

18  pe rspec t i ve ,  o f  t he  CWfS- re la ted  p rov i s ions?

MR. FEfN:  Yes,  Your  Honor.  On

20 September 19, we held a meet ingr at  which

2L counsef and cl- ients for both Mirant and CLF

22 and CRWA were present as weLl as a number of

1 5

L9
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1 5

- L  s t a t e  a g e n c y  o f f i c i a l s ,  w h i c h  p e t i t i o n e r s

2  n r a < a n l - a . ]  r - h a i  r  i o . ' -  - ^ ^ ^ r z l i  n ^  t  h 6

3  a n n r o n r  i , - r r o  ?  I  6  / h )  1 -  F / - h n ^  I n n i  p e  r h a t  g | r 6 u f  c t

4  b e  s u b j e c t  t o r  t h e  m o d i f i c a t i o n .

5 We d r  e  noh,  ana. Iyz ing the

6 in formaLion that  they presented.  Our

7 t imeframe very approx imaLely is  a wi thdrawal

8 draf t  permi t  modi f icat ion.  We would probabfy

9 issue the wi thdrawaf  not . ice shor t ly  before

1 0  t h e  d r a f r  n e r m i t .  i s  i s s u e d .

11 The reason for  that  is  that  we

1 2  d o n ' t  k n o w  n r e c i  s e l w  w h  i  r - h  n e r m i l  n r o v i s i o n s

13 are modi f ied,  so we know which technology r . {e

1 A  a r c  r r n i  n . i  t ^  n r ^ h ^ c a  r ] . h ^ t -  t  i m o F r a r, r - . . -  - -  - . . Ie ,  movfng

1 5  f o r w a r . d  f o  a  n r r h l  i c  c o m m e n f  n e r i o d  a n d

' l  
6  r a q n . l n < F  l - . r  / - n m m a n r -  c  r  n r r l - r 1  i n  h o : r i n n  i +

I 7  app rop r ia t -e ,  consu l ta t i on  w i th  o the r

1 R  a o e n n i  o q  i f  n c c e q < a r r r  c h n r r l d  . r F f  r t s  t O  a

1 g  f  i n : 1  n c r m i  l -  m n r l i  f  i a a h i n n  l - r r r  a n r i  I

20 ,JUDGE REICH: So you think Apri l

2L  18 ,  2008 ,  i s  s t i f f  a  r ea l i s t i c  da te?

22 MR. FEIN: Assumincr that what we
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L O

1  a r e  d o i  n c r  i s , a  d r a f f  n e r m i  I  m n d i  f  i  r - a t i o n

2  l im i ted  to  - -

3 ,JUDGE REICH : Okay . Jus E one

4  t h i n r r  f n r  r - l a r i f  i c r r i a n  n r 6 F l \ r  r

5  f  h i  n k  n r c n i  q c  i  n  r r n r r r .  m . \  r -  i  . r n c  i n  f  . r ' l  l r i  n r r

6 about withdra\, t ing the provis ions thaL were

7  i  n fo rmed  bw the  Phase  IT  ru1e .  I  was

R  w o n d e r i n o  i  f  t h F r F  \ , r a s  s i  o n i  f  i  r - a n c e  t o  t h a t ?

9  Are  f  hFre  anv  CWTS nr . \ \ r i  s  i  nns  I  h . r  t  a re  no t

10 being withdrawn?

11  MR.  FE IN :  Your  Honor ,  as  I  sa id ,

- l o l -  a z m i  n a z l  n r a n i  < a l 1 r  " L - FL  y e L  u L u L ! r t r t r r L u  ! J ! u L  '  r L ,  ]  w r l c r L  - -

13 JUDGE REICH: BUE in terms of ,  I

L4 mean, you did give some indicat- i -on in one of

15  you r  f i f i ngs  o f  wha l  you  an t i c i pa ted

16 withdralr ing. I  just  didn' t  know whether I

L7 should read into that reference to being

18  i n f  o rme .d  hw fhe  Phase  I I  r u fe  some

1 9 nossi  l l i  I  i  t \ /  t -h^ l -  there were some

20  316  (b )  - re la ted  p rov i s ions  tha t  weren ' t

a1  ; -+^ - - ^n  h t ,  f h5 f  ru le ,  and  the re fo re  wou ld

22 not Lle withdrawn or whether you were
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i n t e n d i n g  t o  w i L h d r d w  a n y t h i n g  L h a t  w a s

i m n l a m e n r - i n a  ? l A l 1 - r \  a 1 6  1 ' ^ , ,  c a ' , i n n  r r n r r

har /en  '  I  wet -  dec  i  . lF . i  tha t  ?

MR.  FEIN:  The f i rs t  answer  i s  w€ l

h A \ / F n ' f  f . \ r m e l l r z  d c n i . l c . i  L . r r l -  T  r ^ r n r r ' l d  r / a n t u f  e

t h . a l -  r ^ r o  r . r i  l l  I i l t o l r r  h a  r r i  t h r l r a u , i n n  r h a

prov i s ions  tha t  pe r ta in  Lo  316  (b )  ,  mos t  o r

a l l  o f  t hose  p rov i s ions .

I l -  i c  n n q q i l - r 1  o  l - h . a f  n ^ r t  . r F  t h F

* - - - - : ^ : - - -  - - :  r  r  L -  - \ ]  a  t - ^  c f : , ,  > n . 1  , . ? ^ , , 1 . 1  n O LP l u v f > f u l ] >  o L q y  q r r u  f l u u f (

r e c n r i  r e  m o d i f i l . a t i c r n .  B u t  a s  I  s a i d  i n  t h e

renl v hri cf r^ra r^ri f h rf l61a7 most Or a1f Of those

i r l a n r -  i  f  i  o r ]  n r n - ' i  - i ^ - -
I ' i v v r r r v r r r .

. fUDGE REICH: Can I  asK, MI .  BrowN,

refat ive to Massachusetts,  is the permit  that

v r r r r  i  q q r r a a l  - -  T  m p F n .  \ ^ r A  s  f h F r F  l i t F r a l l v  d

i n i n l -  l r r  i  c c r r o A  n a r m i  t  a r  d i n  r r n r r  i c < r r a  a

n n r , a l  I  a l  n a r m i  t -  f  . i  r " h a t  t h p  R e o  i o n  i  s s r r e d  O r

ne i the r?

MR.  BROWN:  IL  - i s  a  j o in t l y  i ssued

n a r m i  l -  v ^ r r r  I J ^ h ^ .  t h a f  i  s  n a  - f  a n c J  n a r c e f

o f  t h e  f e d e r a l  n e r m i  l - .  T h e  f e d e r a l  o e r m i t

(202) 464-2400
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q n p . i  f  i n a  l  l . '  i  r t o n "  i  + i  e s  f h F  s f a t e  n c r r l  i  o n s  o f

t h e  n e r m i  t  a n d  j -  h e  n i r t  i  e s '  r ' i  o h j -  c  r r n . l F r  t h a t

JUDGE RETCH: Are the provis ions

r F l a f  i n n  I  r - \  a l ^ l T q  n a z t -  ^ €  _ - - '  f fP o l L  ( J r  [ . / d !  L  L

i h c .  n F r m  i  t -  n r  i  e  t -  l - r > r  i r r a t -  r  ^ , , ^ - t -  i  ^ -  F -- -  - -  - . - J L  J U l j L  d  q U e s L r u r l  r o I

EPA?

MR. BROWN: I  be l ieve,  Your  Honor,

f  h . e f  f  h c  n . r r r  i  ^ h c  ^ f  r - l . , a  n a r m i  r  r h : t

addressed cool- ing water int .ake structure are

na rf l ' . r f  j -  hc f cdcr: l  norrn i  1- an. ' l  n.ert of t  he

s t a t e  p e r m i L .  C e r L a i n  t e r m s  o f  t h a t  p e r m i t ,

h o w e v e r ,  a r e  a t t r i b u t . a b l e  t o  t h e  s t a t e ' s

w a t e r  q u a l i t y  c e r t i f i c a t i o n .

.J  UU(, -E HE; l  UH: Wnat  15 tne State s

i n t e n t i o n  r e l a t i v e  t o  t h e  s t a L e  p e r m i t

r e l a L i v e  t o  t h e  C W f S  p r o v i s i o n s  i f  t h e  R e g i o n

r ^ r i  f  h d r : r u e  f r - n m  :  F a A a r a  I  c r - . r . l n . \ ' i n t -  i t - -r  L q r r q P v r u L  r  f  L r

provis ions? Are they going to remain in  the

state permi t ,  or  are you going to wi thdraw

those prov is ions? Or,  what  happens those

provis ions in  Lhe meanwhi le?
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L9

MR. BROI i \TN:  The state permi t  is

2  ^ 1 1 T ' t ' € ' r 1 l  l r r  n o n d i  r . a  I  l , -  |  n r n n o a d i- - - - - - - - ng

3  be fo re  t he  sLaLe  appea -Ls  o f f i ce .  We  env i s i on

4  the  need  to  rev i s i t  t he  coo l i ng  wa te r  i n take

5 sLructure issues based on hovr EPA appl ies i ts

5  h e s l -  n r o f c s s  i n n : l  i r r c l o m e n l  f . r  i h n s F  i _ s s u e s .

W e  d o n ' t  k n o w  i  f  t h e  p e r m i t  w i - l - l

8  b e c o m e  m o r e  s t r i n g e n t  o r  l e s s  s t r i n g e n t  a s  a

9 resuf t  o f  thaL rev j -ew,  so i t  is  possib le Lhat

1 0  w e  m a y  n e e d  t o  r e i s s u e  t h e  w a t e r  q u a f i L y

11 cer t i f icat ion and make appropr ia te changes in

1 2  l - h a  q f ^ l - F  n o r m i  t  : n r n r r l i  n a l r r

1 )r -J  . r  uur ,E RETCH: Is  the state permrt

1  4  q f  ^ \ r a . i  l - r r r  . l n a r , a f  i  n n  n f  a n n o :  I  c ?

15

1 6  i  q  c r r r r a n i -  l \ /  e t ^ \ / 6 / l  l ^ ' r r  r r r  l o  . 1 f  f  h 6  A- - - -  - . g e n c y .

L 1  N o w ,  i n  a d d i t . i o n  t o  t h e  s t a y  o f  t h e  p e r m i t ,

' I  I  f  here i  s  an ^r tnF;  I  nendi  n. r  o f  fhe rnrater

1 9  c n t a l  i  t r r  c e r l - i  f i c a L i o n  t h a t  w e  i s s u e d .  T h a t

2 0  h a s  h e e n  s t ; \ / e d  a s  w e I I .

t 1 ,JUDGE REICH: Okay.  Thank you.

MR. BROWN: That  s tay is  pending

Beta Court Repofting
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t h e  o u L c o m e  o f  t h e s e  p r o c e e d i n g s .

JUDGE REICH: Okay.  Mr.  Fein,  and

I  r e a f i z e  y o u  a r e  s t i l l  s o r t i n g  t h r o u g h  t h i s .

h r r t -  : l -  l - h i  <  n n i n l -  r l n  r r n r r  . \ f  l - h a

n r n r | i  < i  l : r -  i  n n  F n  1 - h o r m r ' l  , {  i c c h a r n a

s t a n d a r d s  a s  b e i n g  s u f f i c i e n t l y  a f f e c t e d  b y

the wi thdrawal  of  the 316(b)  prov is ions that

you woufd wi thdraw those as wel l?

MR,  FE IN :  Your  Honor ,  we  don ' t

ant ic ipate that would be in Lhe case. But in

t h e  n r o c e s s  o f  d e \ / e l o n i n o  f h F  d r a f f  n c r m i t

mod i f i ca t i on ,  we  w i f f  t ake  a  c lose  l ook

t h r o r o h ^ n f  f h F  r a s F  n f  f h o  n a r m i  I  a n d  i  f

t h e r e  a r e  a n v  i  s s r r e s  t h a t  a r e  n o t  d i r e c l l v

n e r f a i n i n o  l - n  l l 6 l h l  .  r , o o l  i n o  w a f  e r ' i  n f a k e

q  F  r r r - l -  r r z a  r a d r  i  ? a h A h  F  -  h "  F  a v ^  - ^ h ^ L ^ r . 'r  L \ { u ! !  u l L u r r  L

i nd i rec t l y  a f fec ted  such  tha t  t hey  wou ld

benef i t  f rom withdrawaf and reissuance,

s r t l r i e r ' l -  l - r r  r pna rn?p r f  n r rh l  i  n  / - ^mmFn l -  r ^ ra  r . r ' i  I f  dO

JUDGE REICH: Okay.  f  assume you

have looked at  t l re  d iscussion in  the Mirant

Beta Court Repofting
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2L

10

1 1

l { e n r i e l  I  f i  I  i n a  i  t  ' c  a n  n r a a  ?  L ' h a r a  t h .- -.  .  - jy

t a l k  abou t  t he  i nLe r re la t  i onsh  i p  o t

p rov i s i ons  add ress ing  3 I6 (a )  and  t hose

addressing 316(b) and why they are l inked?

In fact ,  T Lhink Ehey quote the

response to comments with the Region saying

f h a f  t h c  I  i m i t q  ^ n c r a t F  i n  t a n d e m .  T  c r a t . h e r

none of what is in there at  th is point  you

f i nd  ne rs r ras i r ze  i n  t - e rms  o f  a  need  Lo

w i thd raw any  o f  t he  l I 5 (a )  p rov i s ions?

MR.  FE fN :  No t  a t  t h i s  po in t ,  You r

H ^ n o r  A o a i n  , a c  T  s a i d .  i f  i n  t h e  D r o c e s s

of developing the draft  permit  modif icat ion

o r  i n  f h e  n r n . F q s  n F  n n h l  i r -  r - o m m e n f  .  i F  a

par t y  i den t i f i es  to  us  a  i ssue  tha t  regu j  res

withdrawal and modif icat ion, we wif l  look

into Lhat.

Bu t ,  f o r  examp le ,  t he  the rma l

avoidance temperatures are \^rha t  they are.

T h e w  a r e  n o t  a f  f  F . f  r d  h r , '  I  h a  c r r c n a n c i  n n  o f

t he  - -  much  o f  t he  bas i s  f o r  t he  316 (a )

I im i t s  w i l l  s tand .  f t  i s  conce ivab fe ,  I

L2

.t_ J

L4

15

L O

L ' l

l -8

L9

20

a ' 1
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. a n ' f  f  o r e . -  l o s e  t h c  n o s s i  l r i  l i t V  t h a l -  a  n e r m i t

cond i t i on  tha t  i s  no t  d i rec t f y  re la ted  to

i 1  6  ( l - t )  rn ro t t l  d  reor r i  r .F  w i thdrawal  and

r a i  c c r ! . h ^ 6  l a r r f  . f  t - l- . re  moment  we are noc

: n l -  i  n i n a l - i n n  l -  h : t -

JUDGE REICH: Okay. I am

re la t i ve l y  new to  th i s  case  so  I 'm  no t ,  I

wi f l  adni t ,  as famif iar as I  u l t imately may

need to be with the rather extensive

pet i t ions for review and suppfemental

i r a l -  i f  i  n n <  f n r  r o r r i a ' .

Are there any rea-L s igni f icant

3 1 6 - r e l a f e d  n r o r r i c i o r 1 5  l l s l  a r e n ' t  a t  t h e

m o m e n t  e f f e c t i v e l y  s t . a y e d  b y  t h e  f a c L  L h a L  w e

have these pet i t ions before us,  or  were a l l

o f  f h e  m o r e  s i o n i f  i . . a n t  n r o r r i  s  i ^ n s  n a r r  o t

o n e  o r  f h e  o f h e r  n a r  i 1 i 6 n s  f o r  r e v i e w ?

MR. FEIN:  Your  Honor,  the

pet i t ions were qui te  broad and at  the moment

the ent i re  permi t  is  sEayed.

JUDGE REICH: Have you noLi f ied

par t ies that  that  is  Lhe scope of  the stay,
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that i t  covers the ent i re permit?

MR. FEIN:  We have not  vet  sent  out

a  fe t te r  under  124 .16  tha t  wou ld  i den t i f y  t he

. r ssues .

JUDGE REICH; Okay. Thank you.

Mr. Chifd,  in terms of

z 6 ^ , 1 6 c  1 - 6 ^  t _ L a  F ^ - v , - l  t- . . -  - - * - *  -o

the Board actual ly has

what you have

d o  d o  w o r r  f h i n k  F h A L

1 - h a  a , r t -  L ^ r i  1 -  r /  1  ^

10

compef the Region to wiEhdraw more of the

permit  terms than the Region voluntar i ly

chooses to withdraw under 124.19, given that

we haven'L even addressed the meri ts of  the

n a f  i  l - i  ^ i \ <  1 ' a f  ?

MR.  CHILD:  Your  Honor ,  T  recogn ize

that t .he rules do not speci f ical fy provide

that author i ty.  I  th ink our posi t ion would

be that as t t re Board looks at  th is case and

the  i ssues  i n  i t ,  i t  i s  w i th in  the  Board ' s

' i  nherent  ar i -hor i  F\ .2  ̂ s  a rev iew board in

c o n E r o l  o f  i t s  d o c k e t ,  t r y i n g  t o  b r i n g

ef f ic iency to a process that  is  inherent ly

n o t .  e f f i c i e n t ,  h a s  t h e  a u t h o r i t y  t o  d e t e r m i n e

11

L2
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4

whether al l  in al l  i t  is  better for the

Region to reopen the whole permit  whereas we

he r r c  : r r r r r ad  An r ]  T i r ]  he  hannw t -o  n r r r \ r i . l o  SOmeu  v L  r r u P P J  L v  P l v v r u u

fur ther detai l -  on t .h is,  i t  is  pret ty cfear

Lhat the.re are substant ial  l inkages between

the issues that they want Lo r.di thdrau, and the

rea l1y  c r i t i ca l  i ssues  tha t  t hey  don ' t  wan t

to withdraw at th is point .

JUDGE REICH: I  am wondering, in

t .erms of ef f ic iency for the Board, how we geL

ourselves sma-rL enough to understand

e v e r v t  h i n o  i h a f  i s  i n r z n l r r e d  i n  t h i s .  n e r m i t

proceeding and t t re proceedinqs, Lo kind of

decide whether that

without takingr up a

that issue that the

proceeding down the

8

9

10

L 1
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J . J
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T  m a r n  T

is  the case or  not

lo t .  o f  t ime to decide

Peo i  nn  r . o r r ' l  d  t r e  s . l r f  o f

r ^ > A  i f  i -  ^ - ^ - - - i i  - .- -  - - - - - - * - - - J .

undersLand that there can

t r e  i  n  l -  e r re  I  :  I  i  onqh  i  nq  T f  i <  r . \ l -  m rz  f  i r r - eq  u  r  v r r  r r r r l / v

316  case ,  and  I ' ve  seen  tha t  be fo re .  Bu t

unders tand  tbe  so r t  o f  comp lex i t y  o f  i t .

It would seem to me that what
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Beta Court Repofting

vvvvw. beta repoft i ng.com (Bo0) s22-2382



25

r ^ I ^ r r ' l  , l  i  n  a c c o n a o  h a  c a n n n A - n r r a c c i  n n  t -  h o

region up front woufd require a comfort  1eve1

and an understanding of the

interrelat ionships of  the terms of the permit

l - hA i  T 'm  n ._ ' r l -  . r . \ i  n . r  t - . r  / - r a t -  f r r rm  :  e r rna r f  i  r : i a ]

r aa r l  i  na  n f  i  r

MR. CHILD: Wel1, we woufd be happy

as

to provide as much help in that exercise

Your Honor can stand. But I  th ink that,

10 you ind icate

n r ^ 6 t l - l r  - l a ^ r

f rom your past experience, i t  is

1 1 on the face of th ings that there

12 are those kinds of  interrelat ionships .

13 Then, when you apply that knowledge

1 4 t o  a  m o d i c u m  o f  i n f o r m a t i o n ,

to be happy to go through the

they are going

15 h i  q r - n r r r  n f  r - h i  q

I O permit  proceeding

r r r r i l - a  - l  a r r  l - ^  r , c

q r l -  i  c f r r  v ^ r r r  l f ^ h ^ r

l -ha l -  . \ \ raa ' l  an

f o r  you  f o r  a  m inu te ,  i t ' s

anl,lfay and I think we canL1

18 that there are manv issues

T9

20 We are qui te concerned that some of

the information that the Agency urif f have to

cons ide r  on  the  315 (b )  i ssues  tha t  i t  i s

21

22
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1 takirro hack abonl the nature of  the r iver and

2  the  naLure  o f  t he  p fan t  and  the i r

3  i n te r re la t i  onsh ips  as  i t  a f f ec t s  316 (b )  a  1o t

4 of  new informat ion is going Eo be considered

5 l -rrr  f  ha Rp.r i .n . \n the issues i t  wants tO

6 withdraw.

B u t  i t  d o e s n ' t  b r a n t  t o  r e o p e n  t h e

8 same set of  issues on the thermal,  even

Q  | - } | a r r n h  t  l - r a r r  r y a  r ^ l  = F ^ - l  ! . ^ - a , , ^ ^  F L a l '  A ^ h ' r -/  L r r u u y , '  ( ! r q y  q l s  L l r < ) |  u u r r  L

10 want to have to deal with the new

11 informat ion, which we think favors our

1 1  - ^ - . i  F  i  ^ -
I J v r f L r u r r .

- L J  L J  U I J G . E ;  H E I C H :  I  A S S U M E  I I  L N C I C  A T C

1 4  n r o w i s i n n s  f h a f  t h e  R e o i o n  d o e s  n o f  w i t h d r a w

15 and you think should be withdrawn, then at-

16 the point  which you are comment ing on the

1 ' 7  ^ - ^ , , i  - i  ^ - -  { - } - - { -  l -  t - \ a l '  h a \ r a  r a n r n n n < a r t
P ! u v r > r u l r -  L r I a L  u r r s j  r r q v L  ! L ! , ! v l / v o L v ,  r , v u  u ! r

18 probably going to make that argument I woufd

t9 assume?

M R .  C H T L D :  T h a t ' s  a  s a f e

) 1  F q q r r m h f  i  ^ n

'JUDGE REICH: The Recrion wif I have

20
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1 to address i t ,  and they wi l l  come back to the

2 Board I  th ink in that case in a sl iqht ly

3  d i f f e renL l y  posLu re ,  i n  a  s l i qh t l y  d i f  f e ren t_

4  con tex t .

5 MR. CHILD: I  th ink that f rom their

6 procedural  route,  that.  would happen as you

7  desc r ibe .  f  t h ink  ou r  ob jec t i ve  i s  t o  t r y  t o

8 shortcut some of that and get back to the

9 reaf issues with the Region rather than

1 n  r l o f  a r r i r ^  i r

LL JUDGE REICH: Wel l ,  I  Lh ink that  is

12 - -  I  apprec iat .e  that .  I  th ink that .  . is  the

13 one common theme thal f see in all the

1 A  f i  1  i n a c  . - A  T  ' -  - ^  ^ r  ^ - - ^ AJ v  v r E u - c u  
" h a t ,  

i s

I 5  e w e r v L r o d r - r  w n r r l d  I i k e  t - n  m n r r e  r h i c  n r n n a a A i - ^

1-6  i n  an  e f f i c i en t  and ,  hope fu l l y ,  re IaL i ve l y

1 1  - -  i s  i r r c t -  d i f f a r a n t  n o r c o n r - i  n n e} J ! v r " I r L  w d y .  f  L  _ _  .

18  on  the  bes t  way  to  accomp l i sh  tha t  resu l t .

I 9 Mr .  She f l ey ,  i n  you r  mo t ion ,  you

20 asked that the Region indicate which terms i t

2L was inLending to withdraw. I t  d id to a

22  ce r ta in  deg ree  i n  the  response  i t  f i t ed  w i t . h
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1 1

2 I t  sound l ike,  and we kind of  knew

j  f h a f  f r o m  t h e  w ^ r /  |  h a 1 /  h a d  f i l p d  l - h a  d o c u m e n t

4  i n i f  i a l  l r z .  t h a f  r - h i s  i s  s o m e w h a t  o f  a n

E  ^ h ^ ^  i  + l ^ i - l - , , ^ , .  1 ^ -J  u r r g u _ L r l g  p r u c  e s $ .  u o  y o u  L n l n K  y o u  n a v e

6 gott  en a fair  response to your request in

7  te rms  o f  hav ing  a  sense  o f  where  the  Reg ion

8  i s  go ing  on  tha t  i ssue?

MR. SHELLEY: Yes.  Your  Honor.  We

1 n  t h i n l r  t h o r z  d i r l  :  n a n A  i a l - .

JUDGE REICH: Do you basica l - [y

L2  ag ree  tha t  Lhe re  i s  no t  such  an

13  in te r re la t i  onsh ip  be tween  316 (a )  and  316 (b )

14  tha t  ac t i on  taken  on  316 (b )  shou fd

15  necessa r i l y  d r i ve  acL ion  on  316 (a )?

One reason I ask that. is in your

1 ' 7  + i I i - ^  - h ^ . , ^ , , : r o  n | . r r i n r r e  t r r  l - r I k i n n  > h n r r r -! f  r r r j \ j ,  q r r u  y r J u  r u u r r j  u u r r \ r r r 9  u v v u u

18 this for a di f ferent purpose, but f  th ink you

l 9  w o t t r s e l v e s  m : d e  t h e  D o i n t  t h a t  t h e r . e  i s  t h i s

20  in  te r re l  a t  i onsh ip  .

Because  you  i nd i ca ted ,  f o r

22 instance, depending on u/here the Board came

_ L O

2'L
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1  ou t  w i th  the  316  (a )  va r i ance ,  t ha t  cou ld

2 af fect  the permissible volume of cool ingt

3 water ,  which then could af fect  Lhe

4  r n n I r / - ^ i ' r . 1 n  6 t  { l 6 l h \

I n  a  way  tha t  was  a lmos t .  sugges t i ng

6 to me the kind of  int  errelat ionship that

7 Mirant.  Kendal l  was arguing exists to support

I  the idea that the whole permi l-  shoufd be

9  recons ide red ,

10 MR. SHELLEY: Your Honor,  I  th ink

11 that their  one circumstance, in al l  candor,

12  where  we  see  the  k ind  o f  i ssue  you  a re

1 ?  * - . i - i - ^  r ^ { - r ! a r l r z  n r o a | - i h d  t - h ^ l -t  q f s r r r v ,  a L L L r d - l r - r  ! ! ! u L f r a l j  L r r u !

L4  c ross  - connec t i on  be tween  316 (a )  and  (b )  wou ld

15 be i f  Region 1 determined that a c losed-1oop

16  coo l i ng  sys tem,  BTA,  a t  t ha t  f ac i l i t y  i n

L7  wh ich  case  i t  wou fd  be  ve ry  l i t t f e  o r  l im i ted

18 thermal discharge coming out of  the plant.

19 So under those set of  c i rcumstances

20 wtr ich we trave asked for --  which we think is,

2 I  based  on  eve ry [h ing  we  know,  h igh l y  un l i ke l y

22 as an outcome but we are not. trying tot
(202) 4ffi-2400
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1 foreclose that even for ourselves at  th is

2 point  --  that is the one circumsLance where

3  Agency  acL ion  on  316 (b )  cou ld  d ramat i ca l l y

4  ad jus l  wha t  happens  on  316 (a )  .

One of our arguments we're for wi th

6 3L6 (a) at  th is point ,  however,  is based on

7 sort  of  a reverse connect ion, which we think

8  i s  ve ry  c r i t i ca l  .  Tha t  i s ,  i f  we  a re

9  accu ra te  tha t  Reg i i on  1  316 (a )  va r i ance  i s  no t

10 based on the r ight legal  standard and that a

l- t  str icter therma-L regime needed to be

L2 protected in the Charfes River,  then that

13 determination coufd chang.e maybe not what

L4  Reg ion  1  de te rm ines  fo r  BTA fo r  316 (b )  ,  bu t

15 how the company thinks about the cost/benef i t :

16  o f  d i f f e ren t  t echno log ies  tha t  t hey  a re  go ing

L '7  to  use  to  address  hn fh  n rnh l  cmq

Our biggest concern is that the

19 Board would actuaffy agree with us under

20  31 -6  (a )  ,  t ha t  t he  Agency ' s  ac t i on  d id  no t

2L adequately ensure protect ion of  that balanced

22  ind igenous  popu la t i on ,  requ i re  the  Agency  Eo

30

18
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1 lower the thermal regime and therefore change

2 the whole calculat ion for the company.

31

3 T h a t ' s  w h y  w e  w a n t  t o  g e t  t h a t  d o n e

4 r ight now, because the record is ready to go

5 on i t .  T think as the counsel for Regrion 1

6 said i t .  is  about what is out there in the

7 river much more so than what is happening at

R  l -  h a  n l  a n t  : n , , 1  i  l -  c  | -  6 r h n ^ l  ^ ^ \ '

LJ  UUU-E  t s (E ; IU fL :  I f  t ne  Heq rOn  1S

10  co r recL  i n  s ta t i ng  thaL  i t  r ea l l y  on l y  has  a

L1- f in i te amount of  resources to devote

12 .  essen t i ^ I  I \ /  f r - l  r -h i s  maL te r  and  resou rces

13  devo ted  to ,  i n  essence ,  l i t i ga t i ng  bhe  316 (a )

L4 aspects of  the pet i t ions wi l l  be drawn away

15 from working on the revis ions for 316 (b) and

16  de lay  ge t t i ng  tha t  pa r l  o f  i t  done ,  wou ld  you

1 7  q F i l I  n r o f c r .  l - . \  < a o  f h a t  h a n n o n "

MR . SHELLEY : Your Honor . ! '/e

L9 acknowledgre and recognize,  as I  th ink we sa. id

20 in  orr r  naners -  t -hat  the resource l imi tat ions

2L are accurate.  We have even more ext rene

2 2  r e s o u r c e  l i m i t a t i o n s  i n  o u r  l i t t l e  g r o u p ,  s o

18

Beta Court Reporting
wvvw. betareporting.com(202) 464-2400 (Bo0) s22-2382



w e  a r e  \ / e r v  s F n s i t i r z e  t o  t h a t  i s s u e ,

We woufd rather --  but again,  we

are  l ook ing  aL  ove ra l - l  t he  mos t  l i ke l y  way  to

reduce  Lhe  ove ra l ]  t ime  o f  ge t t i ng  th i s

n a r m i  I  r o i c q r r o d  t - h a l '  ^ T A  ^ h a r ^ t - i n n  r r n d a r* . . - - . ,  a

1  q A a  h 6 T n i  t  A i  f f a r a -nc  ope racang

circumstances, what we woufd propose would be

l r l  A l  l n \ ^ ?  R a . r  i n n  1  l - n  a v n : n d  l -  h F  l -  i m a  f  r r r

r ' n m i n a  h : n l z  a n r t  n a n a l r r A i n a  t h a i r  1 1 6 / h \

analysis,  qive them more months on that end,

ra the r  t han  use  tha t  reason  to  j us t i f y  no t

moving forward here.

The second point ,  and again f  have

t ^  q , a \ /  a r r c n  : f t - a r  ? n  " ^ - - -  ^ . F  ^ - ' * ^ - :  - - - ^  t h i su v  r q l ,  J U  l c a ! -  v r  s ^ v s l r q r r e s

i s  my  f i r s t  EAP appearance ,  so  I 'm  a  neophy te

here. But the workload that is required tro

resnond f .o  f  he  ne t  i  f  i  /1ne  hn l  r l  Fho rc ' r ^ r f

together,  or perhaps do any br ief ing that the

Board might al1ow is qui te manageabfe and

f r l  l q  m n c t l r r  ^ h  r - h a  1 a d ^ t  r ] a h r r r - m a n l -

S o  t h e  e n g i n e e r i n g  s t a f f ,  a l t h o u g h

they are going to be involved in  that ,  are

32
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33

f ree to cont inue to work on some of  the BTA

i s s u e s .  W e  t h i n k  i t  n e e d s  t o  b e  d o n e ,

o t h e r w i s e  t h i s  p r o c e s s  i s  a c t u a l l y  1 i k e l y  L o

f a k c  I n n . r F r  r F f h p r  f h a n  s h o r t e r .

The other  point  I  would l ike co

a . r r a a  f r r  i n  : d r r : n n a  i h a  ^ l - h a r  n n t - o n l - i = I

d e l  a r z  o r  s 1 . a f f  r e q o r r r c e  i s s u e  t h a t  w e  c o u l d

possib ly  foresee would be in  the c i rcumsLance

t h a t  t h e  p e L i t i o n  w a s  a c c e p L e d ,  r e v i e w e d ,  a n d

the Roayd acrreed r^r ' i  th  e i ther  Mirant  or  CLF

a n d  C R W A ' s  p o s i t i o n .

We would cer ta infy  agree ahead of

t i m e  t h a t  a n y  j u d i c i a l  r e v i e w  o f  a  B o a r d

order  that  adversely  af fected us,  we would

agree to an order  s t .ay ing our  30-day appeaf

r ights unt i . l  the fu} l  permi t  was avai labfe

f n r  i r r r l i n i  = l  - - . ' i  ^ . '

o f  i t

w i l f

cou ld

JUDGE REfCH: Okay.

MR. SHELLEY: So we think that part :

ac tua l l y  can  be  managed  in  a  way  LhaL

min im ize  tha t .  pa r t  o f  t he  case ,  wh ich

be  a  b ig  t ime  save r .
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1

2

3

4

5

6

7

I

9

t_0

11

J-2

13

L4

15

L6

L1

t-8

19

20

2L

'))

J U D C E  R E - L C H :  O k a y .  T h a n k  y o u .

M r -  F e i n .  o o i n . r  t r l  , i  d i f f p r e n f  a s n F . f  o f  w h a t

r . r . r r  r  t r : r r , -  r< l {c^  fn r  wh ich  iS  t -he  Order

basical ly admonishing Lhe world at  large that

f .he\ , /  cannol -  ( - . ) r rmFn I  on mat ters in  the

d e r r e l o n m e n t  n f  i h e  r c r r i s a d  n e r m i  |  | F r m s  t h a t

a r e  n o L  r e l a t e d  L o  t h e  3 1 6 ( b )  p r o c e s s  e i l h e r ,

b e c a u s e  t h e  i m p l e m e n t  3 1 6 { b }  o r  t h e y  a r e

n e c e s s a r i f y  c o n n e c t e d  w i t h  i t ,  I  a m  s t i f f

hawino l roubl  e  T wi  11 admit  as to  what  the

pur :pose is?

I  m e a n ,  i s n ' t  i t  i n  f a c t  t r u e  a s  I

t h i n k  b o t h  p e t i t i o n e r s  a r g u e  t h a t  1 2 4  k i n d  o f

s n e a k s  F o L i  f  s e  l f  a s  f  n  r " 7 h ^ f  l - h p  c . n n c  n f

publ ic part ic ipat ion is? I  am concerned that

' i  F .  a n c l  f h e r e  i s  A  l n f  o f  i n f  c r n r e l - ^ l -  i ^ n  o f

^ - ' L A l -  r 1 r . 1 r - F q q  ^  R . \ ^ r d  n r . d e ff  r r ! , w > s  } J !  u u e r -

now you're having to parse the Board order as

wel l  as 1-2 4 to f igure out what i t  is  we

int .ended. I 'm not sure how that real ly

e d r r a n n o c  t  l - '  i  - ^ -

I  mean,  you seemed most ly  to  be
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I

2

3

4

5

6

7

8

9

10

11

I2

13

I4

15

'J-6

r'l

18

19

20

21.

22

\ ^?an l -  i  n . - r  f  . )  ean . l  i  e i , r nA  l  l -  / - \  M i  r , nn f  t <cnd :  L f  I

f  h i  n k  k r r r  r e  i s  i n / r  r h o  i  c c r r e  T  q r r q n a . l -  \ / O U ' V e

sen  I  t hc  s  i  nn^  I  Fnd  \ / n  . n t vs  l ^ r i  I  I  ha r re  t he

o n n o r f  D n  i  t w  l - o  k i  n r l  n f  a r . r r r a  e h . ) r r j -  i  t  l a L e r

on  i n  a  p rope r  f o rum.  Bu t  I 'm  sL j l l  hav ing  a

h a r . i  1 - i m F  r c : l  l r z  r r n c l c r q l a n d i n o  f  h F  \ r a  l r r e  O f  a

R n e r d  n r d c r  : l -  l - h i q  n n i n l -

MR. FEIN: Thank you, Your Honor.

F i r s f  .  f  o  r - l a r i  F w  t h a  r r - . 1 r l F q l -  w a s  n . r i  f  o r  a n

o r d e r  l i m i f i n o  l - h e  s r - n n e  o f  w h a f  n a r t i e s  c c t u

( - -ommen f  on  -  L l r r f  r a l -  hc r  . \ n  f  ha  q .nnF  . i f  r n rha t

rn ro r r l  d  t r c  q r rb i c r ' f  l - .  na r ^ r  no f  i  t  i  nnc

Our concern is qui te plainly Lhat

th i s  p rocess  o f  w i thd raw ing  and  mod i f y ing  the

? 1 6  / h \  n r n - ' i  - i  ^ h d  h ^ F  t - h a  6 n F  i r aJ r v  \ v /  y r v v r - r u r r -  r r u u  ! L U P L r r

permit .  to new arguments raised in

suppfemental  pet i t ions that coufd have been

r a i s e d  i n  1 - h c  n r i n i n e l  f  i  l i n n  n c r .  i  n d  t r r r l -  w e r eL r r r r r v  P v r  r v v  v u u

no t ,  e i t he r  Eo r  new pe t i L ione rs  who  neg lec ted

fo  f i  I e  ne f i | i nns  h r r t  now w is t !  t o  o r  f ro r r

exist ing pet i t ioners who \ i / ish to raise nev/

arguments that again could have been raised
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ear l i e r .

10

Obv i  ous l y ,  w iLh  respec t  t o

pet i t ions that were withdrawn and modif ied or

issues that were not wi thdrawn and modif ied

b t : 1 -  t t n o n  w h i  c h  f  h e r e  i  q  e  r - n l . \ r . f r r  I  F r . r r r m e n t

r a i  s e c i  h v  f h e  n c f i l i n n F r s  f h a f  f h e v  s h n r r l d

have been wi thdrawn and modi f ied,  t .hey are

somehow newly af fected by the modi f icat ion,

t h e  R e c r i  o n  o l ' r r z i n r r s l r z  h , r s  n n  o n n o s i  f i . n  t O  t h e

Dart  i  Fs br  i  no i  nr :  1-  hnse be- fore the Board.

The value of an advance order

s imply to  prov ide some degree of  advanced

. , a r f  A i n l -  \ r  a n z l  n l r y . i r - , ,  - ^  f L - { -  , . , h . i  l -  T  - d .* * -  - - * - - - y  S O  L n c r L  W n - L l e  - L  d g r e e

w i  l - h  r r n r r  F h a l -  p : r l -  1 ) L  , ] c , a <  < n a ^ l .  f , . r  i  f  - ^ 1  €

I 'm  no t  su re  tha t  M i ran t ' s  v iew  o f  wha t  i t

means is the same as ours.  In t .he Mirant 's

mot ion for a remand i t  states on the sixth

page that 1-24.19 (d) requires that the newly

issued draft  permit  can be commented on in

the same manner as any other draf t  permit ,

which necessar i ly means that af f  of  i ts

n r o r | i s i o n s  a r F  s r r h i F c t  t o  c o m m e n E .

1 1

12

13

L4

15

16

L7

18

19

20
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3 l

{ ^ l l - 1 F  I  T  f  a r a c a o  r n d  t  a m  a l  t  a m n t  i n . r

2  Lo  fo res ta l l ,  i s  a  t ruck foad  o f  boxes  o f

3 cornments concerning provis ions trhat have not

4 changed and have not been affected in any way

5  h r '  f h c  m n d i  f i  l - : 1 - i 6 n .

J U D G E  R E I C H :  N o w  I ' n  a  l i t t l e

7 confused.  Because I  thoughE --  you corrected

R  m r r  r r n d o r < l -  > r r I i n a  r n z l  i h r t i - . f a l l  r - h r l - you were

9  r , = a l  l w  l n o k i  n . r  f o r  a n  o r d e r  t h a L  a d d r e s s e d

1 0 \n7he l -  . r r r r ' l  d  he :nnea l  Fd to f  he Roa rc i  -  and now

11 we seem to be back ta lk ing:  about  what .  is

L2 permiss ibfe in  terms of  comrnents.

13 M R .  F E I N :  O h ,  Y o u r  H o n o r ,  i f  w e

Lack ing  tha t  o rde r  i f  we ' re

19  recn : i  r ed  t . \  i ake  a  r i sk  thaL  ou r

20  i n te rp re ta t i on  o f  L24 .19  i s  no t  t he  Board ' s

2L and that we might be conservat ive and in the

22 al ternat ive feel  obl igaLed to respond on the

L4 had that order in advance, then we could have

15  a  one -sen tence  response  to  a l l  o f  Lhose

16 conrmenCs, "See Board Order,  Docket Number

L7  Such -and-Such .  "

18
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mer i t s  t o  a l l  o f  t hose ,  I 'm  noL  say ing  t ha t ' s

what we wou-Ld do, but we woufd cerLainly have

f  . \  . . n n e i  d o r  - a  t u r n .  n r r I  r a < n 6 n q a

One is procedural  and the other in

tb.e af ternaLive on the substance so as not to

giet  a remand i f  we err  in that.  With the

o - rde r ,  i t  wou ld  save  us  Lhe  second  s tep -

,JUDGE REICH: Okay. Do el ther of

l -  h a  y r 6 f  i  t i  n n o r c  h a v i h d  h a : r r l  r 1 - r r 1 -  h r r r o  r

dif ferent v iew about whether having an order

I  i k e  t h a f  r - o r r l  d  h c l n  e x n e d i  f . e  t h e  n r o c e s s ?

MR. SHELLEY: We th ink the ru le

- [ rEcr r l s  ! (J r  _L  L-bc ,L !  .

JUDGE REICH: Okay.

MR. CHILDS: Your  Honor,  our

p o s i t i o n  w o u l d  b e  t h e  s a m e  a s  C L F ' s ,  I  t h i n k

t h e  r r r l e  s n e a k s  f o r  i L s e f f .  I t  w i l f  s o r t  o u r

' i n  l - h c  I ^ | a r  n r ^ r , a c <

JUDGE REICH: Okay. Thank you.

Let me ask whether any of  the persons here,

and that includes Mr.  Brown up in Lhe Region,

has anything else that they r ivant to br ing to
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the  Board ' s  a t ten t i on  tha t  we  haven ' t  a l ready

c o w e r e d  O h r z i  o r r q l r r  v a r r  . . a n  a s s r m e  w e  h a v e

read what you've f i fed with us, but is there

someth ing  e l se  tha t  we  need  Lo  be  d i scuss ing

tha t  we  haven ' t  a l ready  d i scussed?

MR. CHILDS: Your Honor,  I  woufd

I i ke  ro  i r r s t  e l  ah . reLe  on  the  i ssue  o f  t he

in te r re l  a t i onsh ip  be tneen  316 (a )  and  316 (b )

in  th i s  case .

As Mr.  Fein ment ioned,  there was a

meet ing just  last  week that  was,  f rom our

perspect ive,  a very pref iminary meet ing where

the reoi  on asked r rs  on shor t  not . ice Lo come

in and prov ide in format ion on a very long

I  i  e j -  n f  r r a r r z  n n m n l  i  r a f  e d  j -  n n i  r - q  h a r r i  n r r  f  9  6 [ 6

essent ial ly wi th the intake structure and the

benef i ts of  an intake structure at  var ious

h ^ ! ^ - r i  ^  r  ' r ^ ^ ^ E : ^ - -

I J U L e r r L a a r  r  L J ( _  d .  u  - f  L r t I : ' .

We reviewed very quickly probably

about  hal f  a  dozen d i f ferent  technologica l

answers.  None of  those had the benef i t  o f

any real -  engineer ing analys is .
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The one thing that did become clear

through that discussion is that there are a

fot  of  interrefat ionships beLween whatever

the region decides on the intake and the

31-6 (a )  i ssues ,  and  1e t  me  jus t  i den t i f y  two

r . r r  l -hrac l ror . .  nnac

O n e ,  a s  M r .  S h e I l e y  m e n t i o n e d ,  i t

is  c fear  to  us that  the Region is  consider ing

again whether  or  not  cool ing towers are the

a n q \ ^ r F r  . \ r  , e  r - \ , l r 1 -  n f  t h o  a n q l r r a r  T n d a c d  I

have wi th me the agenda Lhat  the Region

dis t r ibuted at  the meet ing fasL week.  The

v e r y  f i r s t  i t e m  i s :  " E P A  i s  p a r t i c u l a r l y

. i * r ^ - ^ ^ L ^ r  . : _  _ . : ! _  _ n e r _ i  f  i  r _  f e a s i  h i  l i f w  o ff r r  - f L Y - s P s  L u r r v r r r L j  (

t h e  f o f l o w i n g  t e c h n o l o g i e s ,  "  a n d  f i s t s

n n n l  i  n o  |  ^ h ' a z  c

We spent a goodfy port ion of  Lhe

meet ing fast  Wednesday talk ing about that,

a n d  w e ' r e  n r e n a r i n . r  a  s u b m i s s i o n  f o r  n e x L

r ^ I e e k  a t  t h e  R e g i o n ' s  r e q u e s t  t h a t  w i l l

address cool ing towers and feasib i l i ty  issues

around t.hem .

L4
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l o
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18
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10

Another technol ogy Lhat was

discussed at Lhat meet. ing was ca-Lled

" w a r i a h l e - s n e e d  r ^ l r l r r e s  -  "  r n r h i c h  a l  l o w  a  n l a n t

fike this to reduce tlte amount of flow

through with ef fects both on the amount of

i n take  and  the  316 (b )  i ssues ,  bu t  a f so  o f

course woufd have a var iety of  impacts on the

na tu re  o f  t he  p fan t ' s  d i scha rge .

Th i rd ,  and  then  I ' 11  s top ,  bo th  the

Region and CtF, as shown in their  conments,

h a r r o  h c c n  r r o r r r  i n l - a v a c i - A d  i n  h : r | i  h d  f h a

cool ing water intake structure focated not at

the plant 's current.  intake, which is on this

canal just  of f  the Charles River.  buL rather

out at  the head of the canal in the Charles

River i t .sel  f  .

Were there sLructures of  Lhe sort

t ha t  t hey  a re  cons ide r ing  ou t  t he re ,  t ha t

would have major impacts on the water out in

the r iver.  Entrainabfe and impingeabfe

org'anisms that might be exc.luded by such a

device would be excfuded straight into the

1 1

13

L4

15

L O

T1

1_8
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1 1
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1  loca t i on  o f  t he  p ]an ts  ou t fa l l ,  i n  o the r

2  w o r d s  -  r ' i  o h t  i  n t - n  f  h e  h n f  f  e s f  n a r t  o f  t h e

3  r i ve r .

4 Al-1,  of  those consi-derat ions as they

5  a r i se  under  the  315 (b )  se t  o f  i ssues  a re

6  d i r ec t l y  go ing  t o  imp f  i ca te  a I I  o f  t he  3 - t 5  ( a )

7 issues in terms of everyEhing that the

8 nermi fs recrr l i re ouL in the r iver in terms of

9 al l  t -he br:ows, and there is the issue around

10 whether or not there wif l  be a di f fuser.  Tt

1 l  a l l  ge ts  th rown  Eoge the r .

I2 ,JUDGE REICH: Okay.

- LJ  l v f i .  CH ILU :  We  a re  qu1 t ' e  COn l -LOen t

L4 that.  we wif l  be commenting into the Region's

15  p roposed  pe rm i t  on  the  316 (b )  i ssues  w i t l r

16 quiLe a bi t  of  informat ion as to how i t

t 7  a f f ec t s  t he  316 (a )  i s sue .

18 Thank you.

t9 JUDGE REICH: Okay. I have heard

20 as a minimum the Region to t re open to

2 1  r ' o n s i d e r i n c  i h e  i  n  I  e r r e  I  a  I  i  o n  s  h  i  n s  a s  t h e

2 2  n r o n e c d i  n r t  e r r n l  v e s .
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L

2

MR. FETN: Yes,  Your  Honor,  I t  as

A

quite conceivabfe that there could be a few

provis ions that would be indirect ly af fected.

I f  I  may  b r i e f l y  respond  to  wha t  was  j usL

sa  i  c l  .  t  r ^ ro l r ' l  d  i r r q f  n r . f  a  f  h . i f  Fha  qen t -  amher  19

m F e f i n . r .  f h F r c  i s  n n r h i n r r  a l ^ r n r r f  i l -  i h , c r  i S  i n

the record before the Board.

.JUDGE REICH: No, T undersland

tha t .  I  Lake  tha t  as  no th ing  more  - -  as

further i f lustrat ion because there were

i l lustrat ions in what was f i led with the

Board that there are interrefat  i  onships and

po ten t i a l  i n te r re faL ionsh ips ,  Don ' t  t ake  i t

as anythinq broader than that.

10

11

L2

13

L 4

1 5 MR. FEIN: And so Mirant stated at

f h a  m a a l -  i n . r  l - h a  E ' D A  r i i d  n n f  m a l z a  e n r , '16

L1 s ta temen ts  ag ree ing  to  any  o f  t hose

s tatement .18

1 9 I IUDGE REICH: Right.

MR. FEIN: I  woufd just  add that

many of the issues that Mr.  Chifd has raised,

w i f h  r e s n e . f  f o  f h F  i n l - c r r F l a t i n n s h i n s .  a . r e

20

27

22
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1 l -  h i  ncrq j -  L>r-  >ra l - \a<l-  r lani  r lad l .$ '  | -  l - \  a eaai  nn i  n

2 the f i rst  instance. As Your Honor al luded

3 to,  to resofve the quest ion of  what and how

4 much is interrefated now would require

5  d e l r r i n c r  f a i r l r r  d e e n l  \ /  i n F . 1  t h e  m e r i f s  b e f o r e

5 the Region has even had a chance to come up

7  r ^ r i  i h  r h c  d r , a f  I  n 6 a p i t  m o d i f  i c a t i o n  - L e t  a l o n e

R  l - . '  r ' l o a l  u r i l - h  r A c n a . l -  l - ^  i l - i 6  n a n - ? . 1 4  i l . r \

a  n r n r r i  < i n n <

10

11  Yes ,  s i - r?

12

, IUDGE REICH; Okay.  I  understand.

MR. SHELLEY: Your  Honor,  could T

1 3  i r r s f  a d c l  n n e  f i n a l  r - o m m c n f  .  l - r r i e f  l w .  a n d  t h a L

1 4  i  s  f  r o m  n r r r  n F r s n e . f  i r r c  a n d  T  t - h i n k  i L  i s

1 5  c e r f a i n l w  s h a r e d  h v  E p A  f h a F  t i m e  i - s  o f  t h e

L6  essence  he re .

L7 This plant has repowered recent ly,

1 I  o n e r a f  i n c r  r r n d e r  a  1 9 8 R  n e r m i  t  f h a |  w a s  i s s u e d

19 in a wtrole di f ferent ope.raLing regime

20 faci l i ty.  There are environmental  problems

2L in the r iver that we bel ieve this plant is

22  assoc ia ted  w i t h .
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The interests of EPA and CLF and

CRWA, in Lerms oI moving to a ne\^r

appropr iately restr icted permit ,  are qui te

d i f f e ren t  p rac t i ca l l y .  We  wou ld  u rge  the

Environmental Appeals Board to work with

those thermal portions and the legal standard

that. has to be applied narrow enougtr that it

cou ld  be  reso l ved  fa i r l y  qu i ck l y .

JUDGE RETCH: Okay. Thank you. I

think I have probably heard enough to kind of

understand where the part ies are coming'  f rom

and therefore I  - -  let  me just  check h/ i th Mr.

Brown, whether you have anything to add?

MR . BROIIIN: Thank you , Your Honor .

T  fh ink  l - he  n ,a r t i es  have  cove red  i t  we11 .

JUDGE REfCH: Okay. Thank you. Tn

f h ^ f  . a s F  T : m  r r n i n n  t n  : A _ i a r r r n  t - l t A  c t - : E U Ss s J  v u  I  r r

con fe rence  A . ' a in .  I  t hank  counse l  f o r  t he i r

pa r t i c i pa t i on ,  and  even  more  so  fo r  t he

i t , - r  i  { - , ,  ^ F  F l - . ^  F . i  1 . 1  - . r q  h a f  n r o  l -  h a  R . " } e  r , , i  I\ j q q r r L J  ! r r r r r 9 -

th ink they were qui te good, qui te c lear,  and

quite helpful  in understanding where we stand
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on th i s  ma t te r .

' I  nanK you .

(whereupon ,

HEARING was

a t  11 :15  a .m .  ,  t he

; r  r l - i  n, r rnar l  I
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